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         THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,  

                           AT HATSINGIMARI, DHUBRI. 

 

MISC. CASE NO. 110 OF 2017 

 U/S 127 OF THE Cr. P. C.  

 

ROSHIDA BEGUM 

                                                                                       ……. Petitioner 

 -VS- 

 

OMAR FARUK SK.  

                                                                                      ……. Opposite Party 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

                         JUDICIAL MAGISTRATE FIRST CLASS, HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       : MD. DIZAUL KARIM, LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY:MR. ROFIQUL ISLAM, LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON :  11.07.2018, 11.12.2018, 20.03.2019. 

ARGUMENT HEARD ON      :  11.03.2020. 

JUDGMENT DELIVERED ON:  17.03.2020. 

 

 

 

FINAL ORDER/JUDGMENT 

 

1. This instant petition had been filed by the petitioner under section 127 of the 

Code of Criminal Procedure, 1973thereby seeking the enhancement of the 

monthly maintenance previously granted to her. 

 

2. The facts in the petition in brief are as follows.  

On 13.12.2013, a maintenance case had been filed by the petitioner against 

the opposite party vide Misc. Case No. 646/2013 under section 125 of The 

Code of Criminal Procedure. On 21.05.2015, the then Presiding Officer of the 
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court was pleased to pass a final order and award ₹ 2000/- (Two Thousand) 

only per month as maintenance allowance for the petitioner, applicable from 

the date of filing of the petition. Subsequently, the case was transferred to the 

court of Judicial Magistrate, First Class at Hatsingimari. Presently, the 

aforesaid case is fixed at the payment stage. The market prices of all essential 

commodities have increased tremendously with each passing day. Hence, the 

awarded amount of maintenance is presently toolow for the petitioner so as to 

pass her daily life satisfactorily. The petitioner has been passing her days 

under miserable conditions. Since the period of passing of the final order, the 

petitioner has not filed any sort of enhancement petition against the opposite 

party. The petitioner is suffering from severe diseases. She is also suffering 

from a condition in her Appendix for which she might have to get operated 

upon. However, she has no monetary capacity to afford proper treatment. The 

opposite party is passing his days luxuriously along with his other wife and 

children. On the other hand, the petitioner is passing her days with misery 

with the awarded amount of ₹ 2000/- (Two Thousand) only per month. The 

opposite party is a young and healthy person who works as a sub-contractor 

in Meghalaya. He works there under the license derived from his second wife, 

who is a Garo lady. He earns around Rupees 50,000/- to 60,000/- per month. 

As such, the petitioner had prayed for enhancement of the monthly 

maintenance granted to her from Rupees 2000/- (Two Thousand) only to 

Rupees 8000/- (Eight Thousand) only per month, with effect from the date of 

filing of this petition. 

 

3. The opposite party received notice from this court and entered appearance in 

the proceeding. He filed his written statement in due course of time wherein 

heasserted that the petition is not maintainable in law and facts. There is no 

cause of action for the petition and the petitioner had filed the above case by 

suppressing the actual facts just to harass the opposite party. The petition 

does not indicate any ingredients of section 127 of The Code of Criminal 

Procedure. The petitioner is not entitled to get maintenance from the opposite 

party as because she is residing voluntarily in her paternal home without any 

just cause and has refused to live with the opposite party. He admitted the 

fact of the previous order for payment of maintenance against him. He denied 

the veracity of the remaining averments in the petition. He asserted that he 
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has been paying regular maintenance of ₹ 2500/- (Two Thousand and Five 

Hundred) only per month to the petitioner in the aforesaid original Misc. Case. 

With that amount, the petitioner has been enjoying a luxurious life. Moreover, 

the petitioner is a rich woman and she has 5–6 Bighas of landed properties, a 

Chicken and Duck farm, a Fishery and a Grocery shop at her parental home. 

She also has a business of lending money on interest. Overall, she earns a 

huge amount from all sources that is around ₹ 25,000/- to 30,000/- per 

month. So, she has complete ability to maintain herself well. On his part, the 

opposite party is a day labourer by profession. Unfortunately, on account of 

an accident, he had fractured his left hand. As such, he is presently totally 

unable to do any work properly as because he cannot find work as a labourer. 

Thus, he is passing his days under great hardships. He is unable to maintain 

himself or his family members. Hence, he had prayed that the petition be 

dismissed.  

 

4. To prove her case, thepetitioner adduced her ownevidence on oath. Shewas 

cross examined and discharged thereafter. On his part, the opposite party 

adduced evidence of 2 (Two) witnesses, includinghis own.I have gone through 

the evidence on record and heard the learned counsels appearing for the two 

sidesin their arguments, at length.  

 

POINTS FOR DETERMINATION: 

 

(i) Whether there has been a change in circumstances of the petitioner, who 

has been receiving maintenance from the opposite party? 

 

(ii) Whether the monthlymaintenance previously granted to the 

petitionerneeds to be enhanced? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

5. Now let me discuss the materials on record to arrive at definite findings on the 

points for determination.PW1 Roshida Begum had deposed on oath that she is 

the petitioner of this case. She is receiving ₹ 2000/- (Two Thousand) only per 

month from her husband since the year 2013. Presently, it is impossible for 
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her to maintain her life with that meagre amount. The opposite party is a 

contractor and earns about ₹ 60,000/- (Sixty Thousand) only per month. She 

does not have any income of her own. In her cross examination, she had 

deposed that she had not submitted any document regarding the profession 

of the opposite party. She admitted that she is the second wife of the opposite 

party. She denied the suggestion that the O.P. has children from his first wife. 

She admitted that the O.P. has his first wife and mother in his house. She has 

not submitted any document regarding the income of the O.P. She denied the 

suggestion that the O.P. had an accident in which he broke his hand. She 

denied the suggestion that she has an income of her own and that she has a 

shop and landed properties. She denied the suggestion that the O.P. is 

presently unemployed.   

 

6. DW 1 Mr. Omar Faruk Sk. is the opposite party of this case. He deposed that 

the petitioner is his wife. He has been regularly paying ₹ 2000/- (Two 

Thousand) only per month to the petitioner, as per directions of the court. 

About 2 (Two) years ago, he had met with an accident and his left hand was 

fractured therein. Now, he is not in a position to work. Exhibit A is the 

Disability Certificate issued in his name. He has already preferred a petition 

under section 127 of The Code of Criminal Procedure for 

modification/alteration of the maintenance order against him, which was 

registered as Misc. Case No. 304/2018and is presentlypending in court. In his 

cross-examination, the DW 1 deposed that he had forgotten the actual date 

when he suffered the accident. Prices of essential commodities have increased 

since the last 3-4 years. He denied the suggestion that the petitioner requires 

money for treatment. He denied the suggestion that he is a contractor and 

earns ₹ 60,000/- (Sixty Thousand) only per month. His eyesight has decreased 

as well. He admitted that his other hand and his two legs are working properly 

and they are in working condition. 

 

7. DW 2 Mr. Monirul Islam knew the two parties of this case. He had deposed 

that the parties were married for 8–10 years. The O.P. does not have any 

income of his own. The petitioner had demanded the O.P. to stay in her 

parental home as a Gharjamai. When the O.P. refused to accept the demand, 

the petitioner filed a case for maintenance against him. Since then, the O.P. 
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has been paying her maintenance at regular monthly intervals. Still, the 

petitioner filed the instant case. The O.P. does not have any employment 

since his accident and the consequent injury to his hand. The O.P. has 

another wife and a son from his other marriage. He is somehow making ends 

meet. The petitioner has Chickens of her own. She has a small shop and 

advances loan on interests. She is able to maintain herself. The O.P. does not 

have the capacity to maintain the petitioner. In his cross-examination, the DW 

2 deposed that the O.P. is his distant uncle. His house is half a kilometer away 

from the house of the O.P. He visits the house of the O.P. frequently and they 

have an intimate relationship. He had come to the court with the O.P. He did 

not remember the date when the petitioner had demanded the O.P. to be a 

Gharjamai. The O.P. had a bike accident about 5 (Five) years ago. There was 

no formal case regarding the accident. He did not remember the registration 

number of the vehicle that had collided with the O.P.’s bike. The petitioner is 

the second wife of the O.P. His first wife is a Garo lady. He denied the 

suggestion that the O.P. is a contractor and he uses the license of his other 

wife. He further denied the suggestion that the O.P. earns ₹ 50,000/- to 

60,000/- per month. He denied the suggestion that the O.P. never had any 

accident and that he was beaten up by a lady with whom he had intended to 

have an illicit relationship. He did not know whether the petitioner had a trade 

license or not. He denied the suggestion that the petitioner has no business of 

Chickens or any shop of her own. He denied the suggestion that the petitioner 

does not have any income. He further denied the suggestion that he had 

deposed falsely and as per the instructions of the O.P. He admitted that the 

prices of most commodities have increased over the years. 

 

8. The petitioner here is admittedly the wife of the opposite party.The question 

whether the petitioner is entitled to maintenance from the opposite party has 

already been decided in the previous maintenance proceeding between the 

partiesunder section 125 of The Code of Criminal Procedure. Hence, the 

contention of the O.P. in his written statement that the petitioner is living in 

her paternal home voluntarily or the claim by the DW 2 that the petitioner 

wanted the O.P. to be a Gharjamai hold no iota of relevance to the 

proceedings. What is actually under consideration here is whether there has 
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been a change in circumstances which necessitate an enhancement in the 

present monthly maintenance, or not. 

 

9. The petition, as substantiated by the evidence of the petitioner/PW 1 herself, 

establishes that the original order for grant of maintenance at the rate of ₹ 

2000/- (Rupees Two Thousand) only per month was passed in the year 2015. 

Since then, there has been no enhancement in the said amount of monthly 

maintenance. The fact that recent years have witnessed exponential increase 

in the cost of living indices is beyond dispute.The opposite party and his 

witness had specifically admitted this fact in their depositions. Consequently, it 

can be assumed as a natural corollary that the petitioner will find it difficult to 

make her ends meet and arrange decent living conditions for herself with the 

amount that was awarded to her in the year 2015.  

 

10. In her petition, the petitioner had further claimed that she is suffering from 

various ailments including a condition in her appendix, which could require 

surgery. However, the petitioner/PW 1 made no mention of the aforesaid facts 

in her deposition. Also, the petitioner failed to exhibit any medical document 

which could indicate the fact of her ailments. As such, the petitioner was 

unable to establish her claim of medical dependency. 

 

11. The opposite party had repeatedly claimed that the petitioner is a person with 

a satisfactory income of her own as she owns of Poultry farm, a Fishery, a 

Grocery shop and further lends money on interests. However, the opposite 

party has not submitted any documents in this regard. He has also failed to 

provide any independent ocular evidence to establish the fact. The deposition 

of the DW 2, who is a close relative of the opposite party, does not prove the 

fact of the income or occupation of the petitioner either. Hence, this claim 

made by the opposite party could not be established. As such, it is implied 

that the petitioner is completely dependent on the opposite party for her 

maintenance.  

 

12. In order to negate the claimant for enhancement of maintenance by the 

petitioner, the opposite party had raised a plea that he has been rendered 

unemployed by an unfortunate accident. If we scrutinize the oral evidence in 

this regard, we find that the details surrounding the fact of accident are 
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completely hazy and raise doubts about its authenticity. Firstly, the opposite 

party had himself provided no details of his accident, either in his written 

statement or in his evidence. In fact, he did not even remember the date of 

the actual accident. He further went on to admit that apart from his left hand, 

his other limbs are in completely fine order. The DW 2 went on a step further 

and elaborated that the opposite party had a bike accident about 5 (Five) 

years ago. This contradicts the deposition of the opposite party/DW 1 that his 

accident had occurred nearly 2 (Two) years ago. The DW 2 further admitted 

that no FIR was registered regarding the accident. All of the aforesaid facts 

raise considerable doubts about the claim of alleged accident of the opposite 

party and his consequent inability to secure a livelihood for himself. The 

Exhibit A is the copy of the Disability Certificate of the opposite party. The 

opposite party did not feel the necessity to prove this document either by 

calling any official witness or by comparing it with the register maintained by 

the issuing authority. Hence, the opposite party was unable to prove the 

authenticity of this document. Even if we assume the document to be 

genuine, it merely indicates that the opposite party is suffering from a 

Locomotor Disability with 50% impairment. Therefore, the opposite party is 

not a completely disabled person even if the aforesaid document is accepted 

to be true and authentic. It is pertinent to mention here that the claim of 

disability of the opposite party is a fact in issue in a separate Misc. Case vide 

No. 304/2018. Hence, the said fact would be completely discussed and 

deliberated in the aforesaid proceeding. In the present case, I find no 

difficulty in holding that the opposite party was unable to prove the fact of his 

disability and his consequent inability to earn a livelihood through the aid of 

the available evidence. 

 

13. The petitioner had claimed that the opposite party is a sub-contractor in 

Meghalaya and earns around ₹ 50,000/- to 60,000/- per month. However, she 

has herself admitted that she could not exhibit any document to prove the fact 

of the occupation or income of the opposite party. There are no independent 

witnesses who could throw light towards the present income or occupation of 

the opposite party either. Overall, the petitioner was unable to establish her 

claim of income of the opposite party. The opposite party had himself 

admitted that he used to work as a daily wage labourer. Considering the 
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prevailing wage rates in this locality and in the neighbouring state of 

Meghalaya, the opposite party is expected to earn at least ₹ 300/- (Rupees 

Three Hundred) only per day of work. This means that even if he works for 25 

(Twenty Five) days a month, the opposite party will earn at least ₹ 7500/- 

(Rupees Seven Thousand and Five Hundred) only per month. The opposite 

party had asserted that he is burdened with the maintenance of his other wife 

and son, along with his mother. The petitioner had also affirmed this fact in 

her deposition. Hence, the quantum of enhancement of maintenance for the 

petitioner needs to be ascertained keeping in view the burden of the opposite 

party to maintain his other family members.  

 

14. Overall, inspite of the apparent financial burden upon the opposite party, it 

has to be held that the opposite party is duty bound to pay an enhanced rate 

of monthly maintenance to his wife i.e. the petitioner so that she may secure 

the basic necessities for a decent human existence. As such, the points for 

determination are decided in the affirmative and in favour of the petitioner. 

 

                                                 ORDER 

 

15. In view of the discussion and decisions aforesaid, it is held that the petitioner 

is indeed entitled to maintenance at an enhanced rate. Therefore, the 

opposite party is directed to pay a monthly maintenance of Rupees 3500/- 

(Three Thousand and Five Hundred) only towards the petitioner. Considering 

the income indicated of the opposite party and the cost of living indices at 

present, I consider the aforesaid sum to be reasonable and necessary. The 

enhanced rate of maintenance shall be payable from the initial date of this 

petition.An amount of Rupees 500/- (Five Hundred) only shall also be payable 

by the opposite party as the cost of this proceeding. This case is disposed off 

accordingly. 

 

16. This final order is pronounced in open court, in presence of the respective 

learned counsels of the two parties. 

 

 

 



9 | P a g e  

 

 

Given under my hand and the seal of this court on this the 17th day of March, 

2020 at Hatsingimari, Dhubri. 

 

 

                                                                ABHIJIT SAIKIA, 

                                                            JUDICIAL MAGISTRATE  

                                                 FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: Abhijit Saikia, JMFC, Hatsingimari, Dhubri. 
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APPENDIX 

 

LIST OF WITNESSES FOR THE PETITIONER: 

1. Mrs. Roshida Begum(PW 1) 

 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

None. 

 

 

LIST OF WITNESSES FOR THEOPPOSITE PARTY: 

1. Mr. Omar Faruk Sk. (DW 1). 

2. Mr. Monirul Islam(DW 2). 

 

 

LIST OF DOCUMENTS EXHIBITED BYTHE OPPOSITEPARTY: 

1. Exhibit A is the Disability Certificate of the O.P. (P.I.O.).  
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MISC. CASE No. 110/2017 

 

 

17/03/2020 

 

Both parties arerepresented. 

The judgment/final order is prepared in separate sheets, to be tagged 

with the case record. 

The same is pronounced in open court in presence of the learned 

counsels for the two parties. 

In view of the discussion and the decision therein, the prayer in the 

petition is allowed. It is held that the petitioner is indeed entitled to 

maintenance at an enhanced rate. Therefore, the opposite party is 

directed is directed to pay a monthly maintenance of Rupees 3500/- 

(Three Thousand and Five Hundred) only towards the petitioner. 

Considering the income indicated of the opposite party and the cost of 

living indices at present, I consider the aforesaid sum to be 

reasonable and necessary. The enhanced rate of maintenance shall 

be payable from the initial date of this petition. An amount of Rupees 

500/- (Five Hundred) only shall also be payable by the opposite party 

as the cost of this proceeding. This case is disposed accordingly. 

 

 




